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PETITION FOR RECONSIDERATION 

The Court should reconsider its holding that individual proof of reliance 

is not necessary in a class action. In Newman v. Tualatin Development Co., 287 

Or 47, 597 P2d 800 (1979), this Court held that reliance could not be presumed 

on a classwide basis. Rather, plaintiffs were required to prove that every class 

member relied on the representations that were the basis of their claims. Id. at 

54. The Court's decision here, however, has unexpectedly and radically 

changed the law in Oregon by relieving plaintiffs of this burden and creating a 

new and irrebuttable presumption of classwide reliance. Slip op at 29 ("reliance 

... is inherent in the purchase of the insurance"); slip op at 7 (Balmer, J., 

dissenting) ("[T]he majority creates the very presumption [of classwide 

reliance] that [the case it cites] caution[s] against."). 

The Court's departure from settled law has the practical effect of 

transforming every individual breach of contract action into a class action for 

fraud where classwide reliance can be presumed simply because the particular 

contract at issue is a motor vehicle liability policy purchased to comply with 

Oregon's financial responsibility laws. See slip op at 6 (Balmer, J., dissenting). 

The Court should reconsider its decision announcing a new rule because it 

overturns Newman and because federal due process prohibits courts from using 
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the class-action device to eliminate individualized elements of liability that 

would have been adjudicated if class members had sued individually. 

In addition, the Court should reconsider its ruling that Defendants waived 

their federal excessiveness challenge to the punitive damages award. The 

Court's waiver ruling violates federal due process because it is based on a novel 

state-law procedural bar that is neither firmly established nor regularly 

followed. See Ford v. Georgia, 498 US 411, 423, 111 S Ct 850, 112 L Ed 2d 

935 (1991). 

I. The Court's Ruling Overturns Settied Oregon Law to Create a 
New, Irrebuttable Presumption of Classwide Reliance and 
Violates Federal Due Process by Eliminating a Key Element of 
T' b'l'4-. Lila hitj. 

A. This Court's Decision Has Eliminated the Requirement Under 
Oregon Law that Plaintiffs Prove Each Class Member Relied 
on the Fraudulent l\iisrepresentation. 

The elements of a common-law fraud claim are: (1) the defendant made 

a material misrepresentation that was false; (2) the defendant did so knowing 

that the representation was false; (3) the defendant intended the plaintiff to rely 

on the misrepresentation; (4) the plaintiff justifiably relied on the 

misrepresentation; and (5) the plaintiff was damaged as a result. Handy v. 

Beck, 282 Or 653,659,581 P2d 68 (1978). Because Plaintiffs brought this suit 

as a class action, they were required to prove that each class member justifiably 

relied on the challenged representations in Defendants' policy. Slip op at 7 
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(Balmer, J., dissenting) ("each plaintiff must prove reliance to make out a fraud 

claim") (internal quotation marks omitted). 

In Newman, the Court held that plaintiffs could not pursue their express 

warranty claims on a classwide basis because the element of reliance had to be 

individually determined. 287 Or at 47. The Court explained that reliance could 

not be presumed simply because the plaintiffs received a common document 

containing the alleged misrepresentations: "Even if plaintiffs can prove the 

[challenged] brochure was given to all members of the class in this case, that 

would not establish that every member of the class read, was aware of, and 

relied upon each of the representations in the brochure." Id. at 54. 

Likewise, here, the fact that class members paid their premiums does not 

show that each class member "read, was aware of, and relied upon" any of the 

representations in the insurance policy. Plaintiffs, however, urged this Court to 

eliminate proof of individualized reliance to "avoid at trial the constraints of 

class treatment." Resp. to Defs' Pet. for Review at 6. This Court adopted 

Plaintiffs' suggestion, changing Oregon law to eliminate the need for "[ d]irect 

evidence of reliance by each of the individual class members." Slip op at 25. 

Specifically, the Court held that "a person who purchases a motor vehicle 

policy ... does not need to read the policy to justifiably rely on its provisions." 

Id. at 28. Rather, "reliance ... is inherent in the purchase of the insurance." Id. 
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at 29. Thus, as a result of this Court's decision, when the contract at issue is a 

motor vehicle liability policy (or any other contract subject to similar regulatory 

requirements), plaintiffs need not prove reliance as an element of a class-action 

claim. Slip op at 5 (Balmer, J., dissenting). 

B. This Court's Alteration of the Substantive Law to Fit the 
Class-Action Procedure Violates Federal Due Process. 

Due process guarantees that a defendant will not be held liable and 

deprived of property without a meaningful opportunity to contest all elements 

of liability. See Lindsey v. Normet, 405 US 56, 66, 92 S Ct 862, 31 LEd 2d 36 

(1972). Class actions are consistent with due process only insofar as the named 

parties' claims are truly representative of those of the absent class members, 

such that defending against the named parties' claims adequately defends 

against the claims of the absent class members. See, e.g., Hansberry v. Lee, 311 

US 32, 42-45, 61 S Ct 115,85 LEd 2d 22 (1940). 

The class-action procedure is "an exception to the usual rule that 

litigation is conducted by and on behalf of the individual named parties only," 

Califano v. Yamasaki, 442 US 682, 700-01, 99 S Ct 2545,61 LEd 2d 176 

(1979), and it is based on the premise that the named plaintiffs function as 

representatives of the remainder of the class. See Smith v. Swormstedt, 57 US 

(16 How) 288, 302-03,14 L Ed 942 (1853) (in "all cases where exceptions to 

the general rule are allowed, and a few are permitted to sue and defend on 


